
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTE AND COMMENT 3 n 

physical condition, would be a defense for her to an order for general com- 
pulsory vaccination (State v. Hay, supra), but is no reason why she should 
be excepted from a resolution excluding from the school all children who 
have not been vaccinated. That she cannot safely be vaccinated may make it 
preferable that she herself should run the risk of taking the smallpox, but 
is no reason that the children of the public school should be exposed to like 
risk of infection, through her, or others in like case." 



Confidential Communications Between Physician and Patient. — 
This subject was fully considered in an article upon The Physician as an 
Expert, published in the Michigan Law Review for May, 1904 (Vol. II, pp. 
687-7 3)- One phase of it, however, that is not there discussed, and that, so 
far as the writer has observed, had not, at the time of the publication of the 
article, been judicially determined, has recently been adjudicated by the 
Supreme Court of Michigan in the case of Dick v. International Congress, 
decided Dec. 7, 1904, and reported in 101 N. W. Rep. 564. The defendant in 
the case was a mutual benefit association. The husband of the plaintiff at 
the time of his death was a member of the defendant order, and as such was 
insured therein to the extent of one thousand dollars. His wife, the plaintiff, 
was his beneficiary, and after his death, the defendant having refused to rec- 
ognize the validity of her claim to the insurance money, she brought suit 
and in the court below obtained a verdict and judgment. Upon appeal, the 
defendant contended that a verdict should have been directed in its favor, 
on the ground that the decision of the tribunals of the order against the 
claim was final. The majority of the court, speaking through Justice Car- 
penter, sustained the lower court, but a dissenting opinion, in which Justice 
Grant concurred, was filed by Justice Hooker. 

The by-laws of the defendant order provide for the adjudication by a 
supreme board of trustees in the first instance, and upon appeal, by the 
supreme body of the order, of all death claims; that the decisions of the 
order in regard to the death claims shall be final and binding upon every 
member and his beneficiaries, and that no suit at law or in equity in regard to 
such a claim shall be commenced or maintained by any member or beneficiary 
against the order. It was the contention of the defendant that deceased had 
obtained his insurance by making false statements in regard to the condition 
of his health. Upon the hearing before defendant's board of trustees, several 
affidavits tending to prove the validity of the claim were introduced. The 
only other evidence was the statement of the general manager of the defend- 
ant to the effect that the physician of the deceased had reported to him a 
conversation with deceased from which it would appear that deceased must 
have known at the time of his application for insurance that his statements 
in regard to the condition of his health were false. This testimony was 
objected to by the representative of the claimant as incompetent, hearsay and 
privileged, but it was received and served as the only basis for the rejection 
of the claim. The claim upon appeal to the supreme body of the order was 
heard upon the same testimony as that introduced before the board of trus- 
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tees, excepting that instead of the hearsay testimony in regard to the state- 
ment of the physician of the deceased, the affidavit of the physician, in which 
were incorporated substantially the same facts, was introduced. The plaintiff 
was not represented upon the appeal, as her attorney was informed that rep- 
resentation would not be necessary, as the case would probably be heard upon 
the same testimony as that introduced before the board of trustees, although 
he was informed also that either party could present additional evidence. 

Upon the rejection of the claim by the supreme body of the order, the 
plaintiff brought her suit at law, basing her case upon the theory that, by the 
introduction of the statement of the physician of the deceased, first through 
the medium of the hearsay testimony of the general manager of defendant, and 
upon appeal through the affidavit of the physician, she was deprived of the 
hearing to which she was lawfully entitled, it appearing that the rejection of 
her claim had been due to this testimony. The question for decision was as to 
the application, in the litigation of a claim before the tribunals of the order, of 
the statute that provides that "no person duly authorized to practice physic 
or surgery, shall be allowed to disclose any information which he may have 
acquired in attending any patient in his professional character, and which 
information was necessary to enable him to prescribe for such patient as a 
physician, or to do any act for him as a surgeon." C. L. 1897, § 10181. The 
question was made more difficult by the fact that theretofore the court had 
decided that, within the limits of common fairness, tribunals like those of 
the defendant order may prescribe their own rules of evidence, and that the 
validity of an adjudication by such tribunals cannot be questioned because in 
the admission of evidence technical rules have been disregarded. Derry v. 
Great Hive Ladies of Modern Maccabees, 98 N. W. Rep. 23 ; Barker v. Great 
Hive Ladies of Modern Maccabees, 98 N. W. Rep. 24. Indeed, in the last 
cited case, the unsworn certificate of a physician who had attended the 
assured was read in evidence, but it does not appear that objection was made 
upon the ground that it disclosed confidential communications. 

Recognizing that the statute in question was passed in order that a patient 
might be free to disclose the secrets of his case to his medical adviser without 
the danger of public exposure in judicial proceedings, the majority opinion 
holds that the statute in question must apply in a case like the present, 
because the proceedings upon the hearing of claims before the tribunals of 
the order are essentially judicial in character. In other words, the court 
holds that these tribunals, which are in no sense a part of the judicial 
machinery of the state but simply the creatures of the by-laws of the defend- 
ant order, must be regarded as judicial in character and therefore subject to 
the requirements of the statute in question. After referring to its former 
decisions in which the power of such tribunals to prescribe their own rules 
of evidence, is recognized, the court says : "It is also true that no error of 
such tribunals in admitting testimony will be considered by a court unless 
such error affected its decision. But it must not be supposed that such tri- 
bunals are above the law-making power of the state. They have no right 
to violate any law which that power prescribes for their guidance. And if 
such violation results in their depriving a claimant of the hearing to which 
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he is lawfully entitled, their adjudications are of no legal effect. See Rose v. 
Order of Patricians, 126 Mich. 577. Did defendant violate a law which was 
prescribed for its guidance when it admitted in evidence the affidavit in 
question?" * * * * After quoting the statute, the court continues: "If 
this statute applies to its proceedings, defendant flagrantly violated it. Did 
it apply? The proceedings were in their nature judicial, and there can be no 
doubt that the legislature had power to prescribe rules which it was defend- 
ant's duty to observe. Did the statute prescribe such a rule? * * * * 
Did the legislature in passing this statute, which prescribed a rule of evidence 
to be observed in judicial proceedings, intend to permit this confidence to be 
betrayed in any judicial proceedings which it had the power to regulate? 
To impute any such intention to the legislature, is to assume that it designed 
to defeat its manifest purpose. There is nothing in the statute to limit its 
operation to any particular judicial tribunal or to any particular class of 
judicial proceedings. We must therefore assume that it was intended to 
extend to all proceedings of a judicial character which the legislature had 
the power to regulate. This statute was, therefore, in my judgment, violated 
when the physician's affidavit was used as testimony. See Fennimore v. 
Childs, 1 Halst. (N. J.) 366; Gallagher v. Kern, 31 Mich. 138." The court 
concludes that through the violation of this statute, the plaintiff was deprived 
of the hearing before the tribunals of the order to which she was lawfully 
entitled. 

The foregoing conclusion is challenged in the dissenting opinion, in which 
it is contended that the statute in question embodies merely a rule of evi- 
dence; that the statute "has appeared under the title 'Evidence' * * * 
ever since the compilation of 1838"; that it "is entitled to no such broad 
interpretation as is claimed for it" ; and that as a hearing is not vitiated 
because the tribunal of the order has "failed to comply with the technical 
rules governing courts in the admission of evidence," as theretofore decided 
by the court, the judgment of the court below should not stand. In view 
of the former decisions of the court which recognize the authority of tri- 
bunals like those of the defendant order and the finality of their conclusions, 
in the absence of fraud and unfair procedure, and that they are not in their 
hearings bound by the technical rules of evidence, it would seem that the 
minority opinion is sound. But the situation developed in this case and 
other situations that will doubtless be developed in other cases, prompt 
the suggestion, that a revision of former decisions in regard to these orders 
may be found necessary. It is possible that the court may have been funda- 
mentally wrong in recognizing that authority essentially judicial may be con- 
ferred by contract. 



The Law on the Panama Canal Zone. — It cannot be long now till the 
Panama strip owned by the United States will furnish additional pabulum 
for the reports. Advance signs are beginning to appear, for questions con- 
cerning rights and liabilities on the canal zone are being formulated and 
asked. The influx of population, commerce and wealth, the industries and 
the variety of nationalities must soon give birth to controversies for the 



